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Respondent No. 18:

Dates of Hearing:

Mr. Bilal Azhar Rana

L2 and 13 January 2024.

JUDGMENT

Qazi Faez Isa, CJ. This case is about intra-party elections. It would be apt

to start by quoting one of the founders of a political party, a learned senior

'Intra-party elections should be held at every level to
promote democratic culture within the party. Such
elections should be held with secret ballot and the
political parties should not be fiefdoms of their leaders'
By introducing electoral process' within the political
parties the democratic culture will be pa'omoted' There
will be greater opportunity for the parties to grow and
develop leadership within their own ranks. The existing
ruling elite has deliberately avoided holding of internal
eiections of their political parties and is running them
arbitrarily at the will and whims of their leaders''1

Background and Representatlon

2. The petition before us challenges the short order dated l0 January

2024, followed by the twenty-six page judgment of the Peshawar High court

passed in Writ Petition 6I73-P12023.2 The said petition had challenged the

order dated 22 December 2023 passed by the Election Commission of

Pakistan (,EcPl. The order dafed. 22 December 2023 titled -'Hearing in

Connection uith the intra partg elections of Pakistan Tehlreek-eJnsaf was

unanimously passed by the commissioner and alL four Members of the

ECP. The order decided the complaints received from fourteen

complainants, arrayed herein as respondents No' 9 to 22 ('the

complainants,), and the objections of the'Politicaf Finance wing'of the

ECP with regard to the intra-party elections of the Pakistan-Tehreek-e-Insaf

('Frr).

3. Through a short order announced by us in court on 13 January

2024 ('the Short order)a this petition for leave to appeal was converted

into an appeal and allowed. The learned Mr. Makhdoom Ali Khan

represented the ECP, learned Mr. Ahmad Hassan shah represented

1 Mr. Hamid Khan, Senior Advocate
Workers' Partg Pakistan u Federation
para-64.
2 Writ Petition No. 6173-P of 2023.
3 [n Case No.F.5(1)/2023-OlO-DD-Law and Case
a Pages 35 to 38 hereto.

Supreme Court, quoted by the Supreme- Cour-t 
- in

of 
'Pakistan, 

PLD 2012 Supreme Court 681, p'743,

No. F.3( I O) / 20 22-Conld (Vo1-III).
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respondent No. LO and supported' ECP's submissions and learned senior

counsel Mr. Hamid Khan and learned counsel Mr' A'li Zafar represent

respondents No. I to 8 ('the contestlng respondents')' We heard at iength

a-11 the learned counsel, and the parties who were not represented by

counsel, till late in the evening because the date of the genera-l elections is B

February2024and'theECPhadalreadyissuedtheElectionProgramme
whichwouldhavebeenderailedifthedecisionofthiscasewasdelayed.
The following are ihe detailed reasons for the Short Order'

The Elections Act. 2O17

+. The Elections Act, 2017 ('Elections Act) is a comprehensive piece of

legislation which sets out ,to amend, consolidate and unifg laws relating to

the cond.uct of elections and mqtters connected therewitlt or ancillary thereto'

as its Preamble stipulates' With a view to having just one law on the subject

of elections and matters related thereto the Elections Act repealed a

number of laws. Section 24L of the Elections Act repealed the following

eight laws:

the Electoral Rolls Act, 1974 (Act No' XXI of 7974);

the Delimitation of Constituencies Act' 1974 (Act No'

XXXIV of 1974);

the Senate (Election) Act, 1975 (Act No' LI of i975);

the Representation of the People Acl' 1976 (Act No' LXXXV

of 1976);

(e) the Election Commission Order' 2002 (Chief Executive's

Order No.1 of 2OO2);

(0 the Conduct of General Elections Order' 2OO2 (Chief

Executive's Order No'7 of 2OO2\;

(S) the Political Parties Order' 2002 (Chief Executive's Order

No.18 of2002); and

(h) the Allocation of Symbols Order' 2002

5. The Elections Act recognizes the right of every political party to make

its own constitution, provided it complies with the requirements of section

201 of the Elections Act, including the procedure for holding of intra-party

elections. Section 20 1 is reproduced hereunder:

'(a)

(b)

(c)

(d)



(-

I Ciuil Petition No. 42 of 2024

,201. Constitution of politlcal parties,-(1) A poiitical party shall
formulate its constitution, by whatever name called, which shall
include-

(a) the aims and objectives of the political party;

(b) organizational structure of the political party at the
Federal, Provincial and local levels, whichever is
applicable;

(c) membership fee to be paid by the members, where
aPPlicable;

(d) designation and tenure of the oflice-bearers of the
political partY;

(e) criteria for receipt and collection of funds for the

Poiitical PartY; and

(0 procedure for-

(i) election of office-bearers;

(i0 powers and functions of office-bearers
including financial decision-making;

(iii) selection or nomination of party candid,ates for
election to public offices and legislative bodies;

(iv) resolution of disputes between members and
poiitical party, including issues relating to
suspension and expulsion of mernbers; and

(v) method and manner of amendments in the
ionstitutlon of the political party.

(2) Every political party shall provide a printed copy of
its constitution to the Commission'

(3) Any change in the constitution of a politicat girfV
shall be Iommunicated to the Commission within
fifteen days of incorporation of the 

"$"t'gt 
and the

Commissi'on shall maintain updated lrecord of the
constitutions of all the political parlies'1'

6. Chapter XI of the Eiections Act is titled 'Politica.l Parties' and its

section 208 mandates the holding of 'Electiorts within a political partg''

Section 208 is reproduced hereunder:

'208. Elections within a politlcal Party'- (1) The office-bearers

of a political party at the Federal, Provincial and local levels'

wherever applicable, shall be elected periodically l!n- aecordance

withtheconstitutionofthepoliticalparty:Providedthataperiod,
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not exceeding ilve years, shall intervene between any two

elections.

(2) A member of a political party. shall' subject to the

provisions of the "o.*titiio. 
of the potiti",t party, be provided

with an equal oppor;;try of contesting election for any polltical

party office.

(3) Al1 members of the political party at the Federal' Provincial

and iocal levels shall "o,'"iit"t" 
the eleitoral-college for election of

the party general council at the respective levels'

(4) The political party shall publish- the updated list of its

central office bearel- Jta Executive Committee members' by

whatever ,rame caUeJ, on its website and send the list' and any

subsequent change in it, to the Commission'

(5) Where a political party fails to c.ond-r-rct intra-party elections

as per given time ftu*"'i" t"f'"ir constitution' a show cause notice

shall be issued to """rt 
political party and if the party fails to

comply with, then tfre Commission shall impose fine which may

extend to two hundred thousand rupees but shall not be less

than one hundred thousand ruPees''

7. The members of a political party infuse life into it' Those elected as

officehold'ersviaintra.partyelectionsreceivethemandatetoruntheparty
anddetermineitsaffairs.Afterapoliticalpartyhasheiditsintra-party
elections it is required to provide a certilicate ,thqt the electtons uere held in

accordance ,tith the constitution of the poriticat partg and this Act, that is,

the Elections Act. Such certificate can only be issued after the holding of

intra-party elections' The relevant provisions of the Elections Act which

attend to this are contained in section 209, reproduced hereunder:

209. Certification by the polltical party.-(1) A-political party

shall, within seven days from completion of the intra-party

elections, submit a Jertificate signed by 1" :tfi.:t-b:f,t'
authorized by the Party Head, to thL Commission to the effect

that the elections , r"r."h.Id in accordance with the constitution

of the political party and this Act to elect the office-bearers at the

Federi, Provinlial ind local levels, wherever applicable'

12\ The certificate under sub-section (1) shall contain the

foliowing information-

(a) the date of the last intra-party elections;

(b) the narnes,
elected at the
applicable;

designations and addresses of office-bearers

Fedelal, Provincial and local leveis, wherever
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(3) The Commission shall, within
the certificate of a political party
the certificate on its website.

(c) the election results; and

(d) copy of the political party's notifications declaring the
results of the election'.

seven days irom the receiPt of
under sub-section (1), Publish

g. chapter XII of the Elections Act is titled 'Allocatioi of symbols'' An

election symbol discloses to voters, and in particular to illiterate voters, the

person or political party they seek to vote for' The relevant provision

requiring consideration for the purpose of this case is section 215 of the

Elections Act which is reproduced hereunder:

215. Eltgibtlity,of party to obtaln election symbol'-

(1) Notwithstanding anything contained in any other law' a
political party enlisied undeitrris Act shall be eligible to obtain

anetectionsymbolforcontestingelectionslorlilajlis.e-Slrcora
(Parliament), Provincial Assemblies or local government on

submissionofcertificatesandstatementsreferredtoinsections
2O2,206,2O9 and 2lO.

(2) A combination of enlisted' political parties shall b^e entitled to

obtain one election symbol io' att election only if each party

constitutingsuchcornbinationsubmitsthecertificatesand
statements-referred to in section s 2O2, 206, 2O9 and 210'

(3) An election symbol already allocated to a politica! party shal1

not be allocatei to any other political party or combination of

political parties.

(4) Where a political party or combination of political parties'

severally or coltectiv.ty, f"it" to comply with- the. provision of

section2ogorsection2lO,theCommissionshallissuetosuch
political party or parties a notice to show cause as to why it or

it 
"y 

**y .roit. dlclared ineligible to obtain an election symbol'

(5) If a political party or parties to whom shorv cause notice has

been issuea .rt a.t" sublsection (4) fails to comply with the

provision of section 209 ot section 210, the Commission may

after affording it or them an opportunity of being heard'.dec1are it
or them inelfuifte to obtain an election symbol for election to

Maitis-e-Shoori (Parliament), Provincial Assembly or a Ioca-l

government, and the Commission shall not a1locate an election

symbol to such political party or combination of political parties

in subsequent elections'

g.ltmaybenoted,fromtheabovementionedpro'zision'softheElections

Actthatitmandatestheholdingofintra-partyelectionsandprovidesfor
penalties if elections are not held. If a political partlr is errant and'fails to
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conduct intra-party elections ds per giuen time frame in their constitution's

the ECP 'shall impose a fine which mag extend to tlt)o hundred thousarud

rupees but shall not be less than one lTund.red tttousand rupees'.6 This

provision was inserted into the Elections Act recentiy'7 l{owever' if a

political party does not hold elections within the stipulated '{ive years'8 then

the ECP, after issuing show cause notice and providing an opportunity of

being heard , 'shall not allocate an election symbol to such political partA''e

This provision has always existed in the Elections Act, it was not inserted

later. Both of the following scenarios would constitute a violation of section

2O9 of the Elections Act: (a) A political party fails to submit a certificate as

requiredbysection2ogoftheElectionsAct;or(b)Apoliticalpartysubmits
a certificate under section 2O9 of the Elections Act, which certificate is false

because no intra-party elections were held by the party in accordance rvith

the party,s constitution and the Elections Act. Either of these scenarios

would entitle the ECP to issue a show cause notice to the party under

section 215(4) of the Elections Act and, if the violation is not cured' the

consequences envisioned in section 215(5) of the Elections Act would

follow, that is, the party would not be eligible to obtain an eiection symbol'

ECP'g Conduct

10. The contesting respondents have raised questions about the conduct

of the ECP and alieged that it has not acted fairly and in accordance with

law. Therefore, we examined how the ECP had proceeded in the matter' The

prescribed. period had expired without intra-party elections having been

held in the PTI. Therefore, the ECP uide its letter dated 24 May 2O2l had

called for the holding of intra-parfy elections in the PTI' but the ECP's

advice was ignored. The ECP then issued a show cause notice on 27 J]uly

2021with regard to the non-holding of intra-party elections in the PTI' The

reply to the show cause notice acknowledged that elections had not been

held and a request was made that the time for holding of intra-party

eiections be extended by a year. It was not contended that the law did not

empower the ECP to withhold election symbol or that such a provision was

unconstitutional. On 24 August 2O2l the ECP granted the extension.

s Elections Act,2Ol7, section 208(5).
6 lbid.
7 Inserted uide Eiections (second Amendment) Act, 2023, the Gazette of Pakistan,

Extraordinar5r, 7 August 2023.
e Elections Acl,2Ol7, proviso to section 208(1).
e lbid., secdon 2 i 5(5).
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During the time of the issuance of these notices PTI was governing in the

Federation and Mr. Imran Ahmad Khan Niazi was the Prime Minister. The

PTI was also governing in the provinces of Punjab and Khyber

Pakhtunkhwa. Therefore, the allegations of partisanship which were

subsequently levelled against the ECP are incomprehensible.

11. Despite issuing notices to hold elections and granting an additional

year's time, intra-party elections were still not held in the PTI. Therefore,

the ECP through its letter dated 27 March 2022 reminded the PTI that

elections must be held, but the command of the law was ignored. The ECP

wrote another letter dated 16 April 2022 to the same effect, and then issued

lrnal notice on 21 May 2022 directing that intra-party elections be held in

the PTI. In response it was stated that intra-party elections had been held

on 8 June 2022. The ECP did not accept this assertion, and through its

letters dated 22 June 2022, 19 July 2022 and 4 Augutst 2022 noted a

number of discrepancies, Correspondence was also excheLnged with regard

to the purported amendments made to the constitution of the PTI.

12. Eventually the ECP issued a show cause notice on 2 August 2023

and directed that intra-party elections be held in the PTI, but elections were

stili not heid. The ECP heard the matter on 13 September 2023 and uide

order dated 23 November 2023, after finding that intra-party eiections in

the PTI were not held, ordered that they be held within twenty days.

13. The contesting respondents stated that fresh intra-party elections

were held on 2 December 2023. The complainants complained to the ECP

that intra-party elections in the PTI had not been held. The ECP also

conveyed its own reservations uide letter dated 7 December 2023, wlricl:,

were responded to by the letter dated 8 December 2O23. The ECP was not

satisfied with the reply, and fixed the hearing on 18 December 2023 with

regard to the matter of non-holding of intra-party elections in the PTI.

14. The ECP, comprising of its Commissioner and four Members, after

hearing the parties, unanimously passed order dated 22 Decembet 2023,

which concluded as foilows;

'30. So keeping in view, the clear mandate of Elections Act,
2Ol7 read, with PTI constitution 2019, and for reasons mentioned
hereinabove, it is held that PTI has not complied with our
directions rendered therein order dated 23'd November, 2023 and
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failed to hold intra-party election in accordance with PTI

prevailing Con"tit'tio" , iOtg and Election Act' 2Ol7 ' and

Eiection n"r."l-- irj ri" Th"refore' the certificate^. dated 4th

December, 2oi;i ""d 
Form-65 flei uy the alleged Chairman' is

hereby .egretl-d 
-"'* 

"it"ted -accoidingly' -Th9 
provisions of

Section zrs oiif'e Bit"tioi' Act' 2017 are f,ereuy invoked and PTI

is hereby d."I.;;;l;;Hgible to obtain' the Election Svmbol' for

which theY have aPPlied for''

,q

rs. In the instant case no one sought to deprive the prl of an election

symbol; not the ECP, the Government nor any political party' The ECP not

once but repeatedly had called for the holding of intra-party elections in the

PTlandhadclearlyspeltouttheconsequencesifelectionswerenotheld.In

this regard the ECP issued notices and passed orders' which in

chronological order are reproduced hereunder:

ECP's letter dated 24 Mav 202 1

a political partv is to conduct :".t'i-p-111-:::,tt"t 
in

accordance with its constitution' a mandatory reqr-rirement under

the law to "r"t^i,i/;;; 
th; iready allottid .election- 

svmbols'

And to contravene with prescribed iegal provisions, a political

party shall be issued "ho* "ut"e 
notiJe(s) by the Election

Commission "ti-"i"Lti"n 
symboi whereof shall be withdrawn

enabling trr. putlv"i""iigiUfti" obtain an election symbol for the

elections to come.'

'2. ... it is advised that intra-party elections of your political

party may U. "o"J'"ted 
timely in a 

-manner 
provided in party's

constitution to avoid being deciared ineiigibli as given in 1aw''

WHEREAS, Section 215(l) of the Act ibid^provides that a political

party eniisted under'tf'J-biettions Act' zbtz stratt be eligible to

obtain an election "y*tof 
for contesting elections fot Majlis-e'

Shoora (Parliament),'piouitt"i"t AssemblGs or ioca-l government

onsubmissionofcertificatesofintra-partyelections.

NOW THEREFORE, in terms of section 215(4) of .the Elections

Act, 2OL7, you are .equirea to show cause as to why your party

may not be declarei-ittrigftrt 1o obtain an election symbol for

upcoming Election(s)''

'... the Honble Election Commission has accepted

and advised to conduct intra-party elections of the

other ofiice bearers well before 13th June' 2O22"

your request
chairman and
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ECP's letter dated 7 March 2022

'.,..you are once again reminded that the intra-parrty elections of
the Chairman and other office bearers of your party may be
ensured well before 13th June, 2022 and in this regard no further
extension will be granted.,

ECP's letter dated 16 April 2022

'...yo, are once again reminded that the intra-party eiections of
the Chairman and other office bearers of your party may be
ensured well before 13th June, 2022.,

'... a political party... which fails to do so [hold intra-party
elections] ... election symbol whereof shall be u,.ithdrawn.,

ECP's Notice dated 2 Auzust 2023

Under section 215 of the Act ibid, if any poiitical party fails to
comply with the provisions of the said section 2Og, this
Commission is empowered to declare the said political party
ineligible to obtain an election symbol.'

ECP's Order dated 13 September 2023

'... ineligible to obtain an election symbol for election to Majlis-
Shoora (Parliament) etc.'

The Elections Act mentions the issuance of a notice but ECp issued
repeated notices and,also multiple reminders. Therefore, we have no doubt
that the ECP gave more than sufficient time for compliance with the
requirement to hold intra-party elections in the pTI.

16. The ECP had passed an ord.erlo on 23 November 2023 andtook a

lenient view by giving another opportunity for the holding of intra-party
elections in the PTL The order conciuded as under:

'therefore it is held that respondent party is failed to hold
its intra party election within the extended peniod of one
year, tili 13-06-2022, but we instead of taking the final
step to invoke the provision of section 215(5) of the
Election Act, 2017, a lenient view is taken with direction
to the respondent party to hold its intra party election
strictly in accordance with the prevailing party
constitution, within 20 days positively and its resuit aiong
with all the required documents, including forrn 65 shall

to In Case No. 3(10)/2022-Confd.
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be submitted thereafter the election within 7 days before

theCommission.tncase,therespondentpartyfailedto
comply *iif, aiie"tion of the Commission and failed to

hold its i";; ;;t "lection 
within the prescrib-ed 20 davs

which *iff t",iitoL today, the date on which this order is

"rrrrorrrr".d,l; 
.;;h 

"*'"t'tl'utity 
the respondent will suffer

the penal 
"o,".q"''"es 

of Section 215(5) of Election Act'

ZOfZ accotaingly and would be ineligible to. obtain an

election .v*BJf for election to Majlis-e-Shoora

(Parliament) etc.'

17. The above order was challenged before the Lahore High court by the

prl and Mr. Imran Ahmad Khan Niazi. The High court's constitutiona-l

jurisdiction under Article i99 of the constitution of the Islamic Republic of

Pakistan ('the Constitution') was invoked by filing Writ Petition

8l|7112023(.thel"tcase,).Thepetitionersaliegedthatintra-party
elections were held in the PTI on 8 June 2022 and that in these elections

Mr. Imran Ahmad Khan Niazi was

praaerwas made in the Petition:

elected as Chairman' The lollowing

'(a) Declare and hold that the Impugned Order 23-11-23 is

misconceivea, *** non-judice and set it aside' inter alia'

on facts and grounds as urged hereinabove;

(b) Declare, find and hold that intra-party elections dated 10-

o6-2o22hadbeenvalidlyheldinaccordancewiththeparty
Constitution and law;

(c) Declare that Amendment Lo Art'S' Clause'S had been

validly arrd lawfully made in accordance with law and party

Constitution;

Court maY kindlY be Pleased to-

n^^ r^n,,nnoA order dt.23-11-2023the meanwhile, this
o

and restrain the ECP from p*Ji"g anY further adverse

order till final disPosal of the titled petition.

Any other relief as deemed just and appropriate may also

be granted in favor of Petitioners;'

LearnedMessrsAliZafarandGoharAliKhan,representedthepetitioners.

18. The lst case was heard on 8 December 2023 by a learned single

Judge before whom the petitioners requested that a larger Bench be

constituted to hear the case. Accordingly, the matter was adjourned by

ordering that the request for the formation of a larger bench be placed

beforetheChiefJustice'forappropiateord'ers''TheChiefJusticeconceded
to the petitioners request and constituted a five-member Bench' The

petition was heard by the five-member Bench on 15 December 2023 when

(d)

(e)
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notice was issued to the ECP, However, the Court ordered that the learned

counsel 'shall address their arguments on the question of maintainabilitg of
the instant constitutional petition'. When we,heard the instant case the

status of the 1"t case was checked and it transpired that it was pending.

The question raised by the five-member Bench about the maintainability of

the petition was ieft unaddressed and undetermined.

19. When the l*t case was pending adjudication in the Lahore High Court

another petition, Writ Petition 5791/2023 ('the 2"a case'1, was filed in the

Peshawar High Court on 9 December 2023. PTI was arrayed as petitioner

No. 1, through its'authorized person', but it was not disclosed who the

authori.z,ed person was. The only other petitioners were Messrs Muhammad

Zahir Shah and Anwar Taj, who described themselves as'!/ice President, PTI

KPI(, however, the matter was not restricted to non-holding of elections in

Khyber Pakhtunkhwa. it was alleged in the 2'd case that intra-party

elections in the PTI were held on 2 December 2023 and that their validity

could not be questioned by the ECP and that the'objections fled'should
not be entertained. But those who had filed the said objections were not

arrayed in the petition. On 11 December 2023, without first issuing notice

to the ECP, the Peshawar High Court directed the ECP not to pass 'aftnal

ordei and the case was ordered to be fixed on 19 December 2023. The

learned Mr. Gohar Ali Khan was the petitioners' counsel; he submitted an

application|l on 15 December 2023 to ante date the case,and had the order

passed on 11 December 2023 varied, to direct the petitioners to 'appear

before the Election Commission Pakistan' but the ECP was restrained from

passing 'any aduerse',ordel. The Peshawar High Court disposed of the 2"d

case on 21 December 2023 by passing the following order:

We deem it appropriate to direct the worthy Election Commission
of Pakistan, respondent herein, to decide the mattbr, so pending
before it by 22"a instant positively, strictly in accordance with
Iaw.'

of ECP d.aled 22 December 2O23 (operative part

l,

20. Against the order

whereof is reproduced in

3rd case') was also filed

reliefs were sought:

'1 CMA No.2784-P/2023.

paragraph 14 above) Writ Petition 28712024 ('the
i

in the Lahore High Court, whdrein the following

'(a) Instant petition may kindly be accepted, hold and declare
that the impugned Order of ECP dated Q2.72.2O23 is
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without jurisdiction, without iawful authority and illegal
and as consequence thereof set it aside forthwith;

In the meanwhile, suspend the impugned order dated
22.12.2023 forthwith and direct the election commission
Pakistan to forthwith "publish the certificate of PTI on
website of ECP" as required by S. 2O9(3) in the interest of
justice and to restore its election symbol forthwith;

Declare that 'Election Symbol' has been illegally and
unlawfully been withdrawn which is, inter-alia, violation of
fundamental rights of the petitioners including Art. 17 and
Art. 25 of the constitution;

Respondents may kindly be directed to entertain the
grievance of the petitioners in the light of the order dated
on 26.12.2023 passed by the Honorable Peshawar High
Court, in the supreme interest ofjustice and fair piay;

Declare that the Election Commission has no jurisdiction
to decide that whether intra party elections, held on the
direction of Election Commission were according to party
Constitution or not;

It is further prayed that election commission may kindly be
directed to publish the list of women candidates for PTI's
reserve seats in Punjab the interest ofjustice.

Ad-interim injunction may also be granted.

(h) Any other relief as deemed just and appropriate may also
granted in favor of the petitioners.'

The 3'd case was dismissed uide order dated 3 January 2024 by holding

that, 'the relief clatmed bg the petitioners cannot be granted without

declaing the said prouisions of the "Act" ultra uires Article 17 of the

"Constitution"'. The learned Judge also noted that the 2.d case was pending

in the Peshawar High Court,

2l . The decision of the learned single Judge in the 3'd case was

challenged by filing an intra court appeal ,ICA 2282 12024 (fhe 4th case'),

before the Lahore High Court. A Division Bench subsequently dismissed the

appeal uide order dated 11 January 2024 and upheld the order of the

Learned single Judge.

22. Writ Petition 6173-P/2023 ('the Sth case') was also filed to challenge

ECP's order daled 22 December 2023 in the Peshawar High Court by eight

petitioners; petitioner No. I was PTI and the petitioners No. 2 to 7 were

individuals who described themselves respectively as Chief Election

(b)

(c)

(d)

(e)

(0

(g)
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Commissioner, Secretary General, Chairman, President PTI Balochistan,

President PTI KPK and Vice Presidents P'lI, KPK. It was stated in the

petition thal'Imran Khan Niazi, the preuiou-s Chairmwt of PTI too dectded not

to contest the intra-party elections himself.tz'Barrister Gohar Khan'

designated himself as PTI's Chairman but did not disclose how he came to

occupy the said office, The following relief was sought in the Sth case:

'(a) Hold and declare that the impugned Order is without
jurisdiction, without lawful authorilr and illegal and as a
consequence thereof set it aside forthwith;

(b) hold and declare that proceedings by ECP to question the
validity of the IPEs on the basis of any objections filed by
any persons were corum non judice, illegal and without
lawful authority;

(c) find and declare that 'election symbol'has been illegal and
unlawfully been withdrawn which is, inter aJia, violation of
fundamental rights of the Petitioners including Art. 17 and
art.25 of the Constitution;

(d) direct the Election Commission Pakistan to forthwith
"publish the certificate of PTI on website of ECP" as
required by 5209(3)" in the interest ofjustice and to restore
its election symbol forthwith;

(e) In the meanwhile, suspend the Impugned Order forthwith
and direct the ECP subject to final decision of the instant
petition to publish the certilicate on its website and restore
the election symbol of the PTi for the forthcoming General
Election.

(f) Any other relief as deemed just and appropriate may also
be granted in favor of the Petitioners;'

23. In the 5th case the requisite certification, which discloses earlier

case(s) filed with regard to the same subject matter, only mentioned'I4/P

. 5791/ 2023'. However, in paragraph 20 of the petition it was stated that the

order of 'ECP d.ated 23/ 11/2023 has been chattenged in Wit Petition uthich

is pending in the Lahore High Court, Lahore,' but without disclosing the

number of the writ petition pending in the Lahore High Court. Suppressing

relevant information and submitting false certification may result in a

petition's dismissal.

Can a party file the same case ln two courts?

24. A party cannot simultaneously agitate the same 'matter before two

courts. Section 10 of the Code of Civil Procedure, 1908 prohibits this; it

rz Paragraph 22 of Wnt Petition 617312023.
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stipulates that cases ,in uthich the matter in issue ls also directlg and

substantialig in issue in a preuioustg instituted' case, the court in which the

subsequent case is fiIed shall not proceed ther:ewith. The rule of 1aw and

judicial process would be seriously undermined if a party simultaneously

agitates the same matter before two different High courts' This may also

result in conflicting decisions as happened. in the present case; the Lahore

High court decided (in writ Petition 28712024\ that uniess the applicable

provisions of the Elections Act are assailed, and only if they were declared

unconstitutional, relief sought could be agitated, however' the Peshawar

High Courl completely disregarded this aspect of the case' The 1st case

(Writ Petitio o 8117 I I 2023) which was being heard by a five-member Bench

wasalsoleftpending.ThedecisionoftheSupremeCourtinthecaseof
satahud.din Tirmizi u Election commlssion of Pakistan,l3 by a five-member

Bench, on the point of jurisdiction had heid, that:

'... The order passed by the Election Commission of Pakistan

which functions at Islamabad in respect of the constituency of

Province of N'W,F.P., would be challengeable both before the

Isiamabad High Court and Pesharvar High Co-urt' This concurrent
jurisdiction isl ho*ev.r, subject to the rule of propriety according

to which u. fiigft Court haiiing jurisdiction in a matter if has

exercised suchlurisdiction, thJotner High Court which has also

jurisdiction in the matter may restrain from exercising its
jurisdiction. In view thereof, in the present cas:, tlt propriety

demanded that subsequent order passed by Election Commission
of Pakistan should hive been cha-llenged before the Islamabad
High Court u'rra tn. jurisdiction of Peshawar High Court should

have not been invoied. and said High Court also should not'

without determining tire question of propriet5l exercise the
jurisdiction.'

Article 189 of the Constitution, reproduced hereunder, requires that the

law as enunciated and/or interpreted by the Supreme Court has to be

abided by all other courts, including the High Courts:

'189. Any decision of the Supreme Court shall, to the extent that
it decides a question of law or is based upon or enunciates a

principle of 1aw, be binding on all other courts in Pakistan''

Democracv and Article 17

25. Democracy lies

foundation and the

at the root of this case. Democracy is also the

basis upon which Pakistan came into existence'

tz Salahud.din Tirmizi u Election Commission of Pakistan, PLD 2OO8 Supreme Court 735,

pp.760-761.
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Preeminence throughout has been given to . d,emocracy in every

constitutional document, the first of which was the Objectives Resolution,

which was the preamble of every constitution. In the Constitution of the

Islamic Republic of Pakistan, promulgated on 12 April ,1973 which came

into effect on 74 August 1973 ('the Constltution), the objectives

Resolution is the Preamble to the Constitution. It stipulates the basic

democratic principle tltat,'the State shall exercise its pou-ters and autlrcitg

through the chosen representatiues of the peopLe'. The Objective

Resolution/Preamble was 'mad"e substantiue part of the constitution',14

26. If intra-party elections are not held in a political party it severs its

relationship with its members, and renders a party a mere name without

meaning or substance. In the present case we are not delving into the mode

and manner in which intra-party elections are held. We have restricted

ourselves to inquiring and determining whether intra-party elections were

at ail held in PTI.

The Complainants

27. Fourteen PTI party members of long standing complained to the ECP

that their right, to stand as candidates and to vote, was denied. In the

petition filed by the contesting respondents it was stated that'theg are twt

members of PTI nor contestants of ang intra partg elections'. 15 However, the

complainants incontrovertibly established their credentials and iong

association, with the PTI. Therefore, the bare d,enial by the contesting

respondents is of little consequence. Having established one's membership

and association with a party the burden shifts to those denying it, to show

that they are no longer its members, either on account of having joined

another political party or because their membership has been suspended or

they were expelled from the party, but nothing in this regard was brought

on record, despite having repeatedly asked for it' If t p"i*ot' is suspended

or expelled as a member of a political party it must be done in accordance
:

with section 205 of the Elections Act, reproduced hereunder:

'205. Suspension or expulsion of a member''

i6

(1) A member of a political party may be suspended or expelled

irom the political p"tty'" membership in accordance with the

procedure providedln the constitution of the poiitical party'

ra Constitution of the Islamic Republic of
Extraordinary, Part I, 12 April 1973.
ts Writ Petition 617312023, para.11.

Pakistan, Article 2A, thg Gazette of Pakistan,
i
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(2\ Before making an order for suspension or expulsion of a
member from the politicai PartY, such member shall be provided
with a reasonable opportunity of being heard and of showing
cause against the action proposed.'

In the present case, no evidence of the complainants' suspension or
:

expulsion from FTI was brought on record. On the contrary learned Mr'

Ahmed Hassan Shah, representing Mr. Akbar s. Babar (respondent No. 1O),

referred to a nurlrber of documents16 which showed Mr' Babar to be one of

the founding membels of the PTI. Reference was also made to a Court order

confirming his status as a member of the PTI.

Proof of Intra-Party Electlons in the PfI

28. We had repeatedly called upon the learned counsel representing the

contesting respondents to refer to anything tangible which may show that

even a semblance of intra-party elections were held in the PTI, but to no

avail. The filings by the contesting respondents in the Peshawar High court

also do not indicate the holding of elections. And except a few documents

which seif-served the beneficiaries thereof, nothing was fiIed in this Court

to suggest that intra-party elections were held. The learned counsel

representing the ECP and Mr, Babar and the other complainants drew our

attention to the following:

(1) Absence of nomination forms;

(2\ Absence of the nomination forms or the copies of nomination forms

submitted by the ninet5r-one candidates who (according to the

contesting respondents) had put themselves forward as candidates;

(3) Absence of pubtic disclosure or any disclosure of the candidafure of

the said ninety-one candidates;

(4) Absence of proof that the said ninety-one candidates alone had put

themselves, forward as candidates;

(5) Absence of notice/intimation informing party members about the

piace from where they may collect nomination forms;

(6) Absence of proof of payment or receipt of the fifty thousand rupees,

which as , per the learned counsel representing the contesting

candidate, each candidate had to pay;

r0 Brought on record through CMA No' 17l12024.
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(7) Absence of notice/intimation informing candidate$ how and where

payment of the applicable fee of fifty thousand rupees was to be

paid/deposited;

(8) Absence of proof of deposit in PTI's account of four million, five

hundred and fifty thousand rupees that shouid have been paid by the

ninety-one candidates, that is, Rs.50,000 x 91 = 4,550,000;

(9) Absence of public notice with regard to the eiection schedule; and

(10) Absence of public notice with regard to the election venue.

29. The Court Associate was asked to access the official website of the

PTI in the presence of the learned counsel to check whether the aforesaid

information was posted thereon, but the sarne was not there either. The

aforesaid allegationsy'contentions went unrebutted by the contesting

respondents. Instead they referred to a document which stated that intra-

party elections in the PTI were to be held in Peshau'ar, but the venue was

not mentioned therein and disclosure was also not made when asked by the

ECP. Learned Mr. Ali Zafar and Mr. Gohar Ali Khan informed us that the

place for holding elections was changed to Chamkani, a village near

Peshawar, but no notice in this regard was issued nor were the PTI

members/voters informed about it. It is thus indisputable that intra-party

elections in the PTI were not held. And, no opporhrnity to contest intra-

party elections and to vote for candidates was provided to the members of

the PTI.

Elected Unopposed

30. we wish to clarify that if an individual comes in unopposed it does

not mean that he/she was not deemed to have been elected. But if everyone

was elected unopposed, without any proof of elections having taken place,

then it is altogether a different matter. Mr. Umer Ayub Khan describes

himsetf as the Secretary General of PTI, but without there being anything

cred.ible on record to show how he had assumed this irnportant position'

Mr. Gohar AIi Khan describes himself as the Chairinan of PT[, but in his

case too there is nothing credible on record to establish how he had'claimed

to be the Chairman, and supplanted himself with Mr. Imran Ahmed Khan

Niazi, who in the 1"t case (Writ Petition 6717112023) lirad himself stated

that he was the Chairman of the PTI. Once it is established that intra-party

o 18



6k

o Ciuil Petitbn No. 42 of 2O24

elections had not been held, legitimate questions afise how important party

offices are being occuPied.

Disenfranchisement of the PTI's members

3l.Wewereinformedbythelearnedcounselrepresentingthecontesting
respondents that there are about eight hundred and fifty thousand

members of the PTI. Therefore, if intra-part5r elections were not held in PII

all of them stood disenfranchised. The Fundamental Right enshrined in

Articie l7(2) ofthe constitution secures the right to form politica-l parties' If

members of political parties are not a-llorved. to participate in intra-party

elections, their Fundamental Right of putting themselves forward as

candidates, contesting elections and voting for the candidates of their

choice is violated. To hold otherwise would render Article i7(2) of the

constitution, and the judgment in the case of Benazir Bhutto u Federqtion

of PakistanrT case, meaningless and ineffective'

32. The aforesaid recorded facts demonstrate the follorving:

(a)TheECPrepeatedlycalledupon,andthendirectedfortheholdingof
intra-party elections in the PTI, but its requests and directions were

disregarded.

(b) Repeated recourse was had to the courts with regard to a factual

matter - whether intra-party elections were held in PTI;

(c) By filing cases in the High Courts, the ECP was prevented from

inquiringintothematterofintra-partyelectionsinthePTland/or
from passing an order;

(d)WhentheECPdidpassanorderdirectingthatintra-partyelections
be held in the PTI it was not obeyed and resort was again had to the

High Courts;

(e) A five-member Bench of the Lahore High Court was scheduled to

consider the maintainability of the petition with regard to the intra-

party elections in the PTI but the petitioner left the case unattended

and agitated the same matter before another High Court;

(0 Petitions with regard to intra-party elections in the PTI were first filed

intheLahoreHighCourtandtheninthePeshawarHighCourt;and

lb

t7 PLD 1989 Supreme Court 66.
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During the hearing the self-appointed Chairman ;of the pTI stated

that 'we d.id. not go forum shopping' but the facts may suggest

otherwise.

Maintainabillty of thls Case

33. The learned senior counsel Mr. Hamid Khan had questioned the

maintainability of this petition and stated that the ECP could not be an

aggrieved party which could file a petition. Reliance was placed by learned

senior counsel upon the cases of Wafaqi Mohtasib Secretaiat u SI{Gptrl8

and A. Ra"him Foods (Put.) Limited u K&N Foods (Put.) Limited.te

34. Learned senior counsel Mr. Makhdoom Aii Khan submitted that the

above cited cases had attended to statutory organizations, and thus were

not applicable to the ECP, which was a constitutional body. He further
contended that if a High Court had wrongly exercised jr-rrisdiction or had

passed an order contrary to law then the ECP had every right to assail it
before this Court. Reference was also made to the decision in the case of

Salahuddin Tirmizi u Election Commission of Pakistan,2o a judgment of a
five-member Bench of this Court, wherein an earlier decision of the Court
was cited and it was held that the, 'High Court in exerciAe of its juri,sdiction

und.er Articte 199 of the Constitution u.tas not supposed. to substitute its own

opinionfor the opinion of the Election Commission of Pakistan on the question

of facts.' TL'e Satahud.din Tirmizi case also held tinat 'The scope of judlciat
reuietu of the High Court under Article 199 of the Constitution [n election

matter is confined to the extent of an order passed bg election authoritg

without lawful authoity or it is coram non judice or mala fide and judicial

reuiew of the High Court cannot be enlarged to the a.ses relating to factual
inquiry or in cases in which another uieut of the matter uas also possible and

if such uiew would hque been taken it would Tot be i\legal or

unconstifutiona.l.'21 Reliance was also placed on the case of Muhammad

Hanif Abbasi u Imran Khan Niazi2z with regardr to tthe collection of
information by ECP with regard to the funding of thb PTI, which was

objected toj This Court overruled the objection and did nqt limit the powers

of the ECP. 'We are not persuaded to read into the [aw a4d in the powers of

tB PLD 2020 Supreme Court 586.
te PLD 2023 Supreme Court 516.
20 PLD 2008 Supreme Court 735.
2t lbid., p.767, para.3OF.
22 PLD 2Ol8 Supreme Court 189.

20
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the ECP any limitation a.s has been suggested and canuassed by the learned

courusel for P?L' The ECP only had to ensure that'the information emanates

from a cred.ible source, that it is reliable and ueifiable and is ruot a mala fide

fabrication meant to hqrass and prejudice a political partg, its leaders or its

members'.

35. In the case of Election Commission of Pakistan u Jauaid Hashmi23 the

ECP had assailed the judgment of the Lahore High Court, passed in a writ

petition, and a civil petition for leave to appeal was filed by the ECP in this

Court, which was converted into an appeal and aiiowed with costs. Not only

did the ECP file the petition but it also got the relief sought by it.

36. The learned counsel representing the contesting respondents could

not controvert the above mentioned cases nor the cases hled by the ECP

itself before this Court. No judgment was cited where the ECP was held not

abie to file a petition/appeal. If the ECP could be sued before the High

Court, it would be a denial of justice and manifestly unfair if it could not

then assail the decision of the High Court. Therefore, the objection to the

maintainability of this petition is without legal substance and is overruled.

Allegations of mala fide againet the ECP

37. The learned counsel representing the contesting respondents had

initially alleged that the actions of the ECP were mala fide in law and in

fact. But when we asked the learned counsel to show tine mala fide of facl

of the ECP, its Commissioner and Members, the allegation with regard to

mala fi.de of fact was withdrawn, Our own independent analysis of the

matter did not show anything which may suggest that the ECP acted in a
mala fide manner. The mala fide allegatton was further dispelled when it
was noted that ECP had also issued similar notices to other political

parties. When the ECP first took notice that intra-party elections had not

been held in the PTI it was in the FederaL Government and in the Provinces

of Punjab and Khyber Pakhtunkhwa. If certain provisions of the Elections

Act were held not to apply to a particular political party and that intra-

party elections were not a legal requirement and/or that there were no

consequences for disobeying the law, including such political party

becoming disentitled to get its election symbol, this would only be possible

if it was first held that such political party was above the law.

23 PLD 1989 Supreme Court 396.
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Constitutional Duties of ECp

38. The ECP is a constitutional body and the oath of office of its
commissioner and Members is prescribed in the constitution.2a rheir term
of office and security of tenure is also provided in the constitution.zs rhe
matter of Elections is attended to in Part vlll of the constitution, which
comprises of fourteen Articles from 213 to226 and sets out the duties and

responsibilities of the ECP. Article 219(e) of the constitution requires that
the ECP perform, 'such other functions as maA be specified" bg Act of Majlis-
e-shoora (Parliament)'. since Article 279 of the constitution was referred to

by both sides, therefore, it wouid be appropriate to reproduce both its
original text and subsequent changes made thereto, as under:

(1) Orisinal 1973 Text in the Constitution26

'Dutles of Commlssioner

The Commissioner shall be charged with the duty of

(a) preparing electoral rolls for election to the National Assembly
and the Provincial Assemblies, and revising such rolls
periodically;

(b) organizing and conducting election to the Senate or to fill
casual vacancies in a House or a Provincial Assemb.ly; and

(c) appointing Election Tribunals.'

(2) Constitution (Eiehteenth Aftendment) Act. 201O27

'Duties of Commission

The Commission sha1l be charged with the dutl7 of-

(a) preparing electoral rolls for election to the National Assembly
and the Provincial Assemblies, and revising such rolls
periodically;

(b) organizing and conducting election to the Senate or to fill
casual vacancies in a House or a Provincial Assembly;

(c) appointing Election Tribunals; 
i

(d) the holding of general elections to the Natiohal Assembly,
Provincial Assemblies and tJle local governments; and

zq The Constitution of the Islamic Republic of Pakistan, Article 215 apd Third Schedule.
25 lbid., Article 215. i I

2e T}:,e Gazette of Pakistan, Extraordinary, Part I, 12 April 1973-
zz Tlne Gaz.ette of Pakistan, Extraordinary, Part I, 20 April 2010-

22
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(e) such other functions as
Shoora (Parliament).'

bd

may be specified by an Act of Majlis-e-

:bq

(3)

'Duties of Commisslon

The Commission shall be charged with the duty of-

(a) preparing electoral rolls for election to the National Assembly

"na- 
the Frovincial Assemblies, and revising such rolls

periodically;

(b) organizing and conducting election.to the Senate or to fill

""".rrl,r"""nEies 
in a House or a Provincial Assembly;

(c) appointing Election Tribunals;

(d) the holding of general elections to the National Assembiy'

Frovinciai Assemblies and the local governments; and

(e) such other functions as may be specified by an Act of Majlis-e-

Shoora (Parliament):

Provided that till such time as the members of the Commission
are first appointed in accordance with the provisions of

paragraph (bl of clause (2) of Article 218 pursuant to the
^Cons-titution ('nighteenth Amendment) Act, 2010, and enter-upon

their office, the Commissioner shall remain charged with the

duties enumerated in paragraphs (a), (b) and (c) of this Article''

'Ihe Commission shall be charged with the duty of-

(a) preparing electoral rolls for election to the National Assembly'
Provincial Assemblies and local governments, and revising such

rolls periodically to keep them up-to-date;

(b) organizing and conducting election to the Senate or to fill

"u",rJr^".ncies 
in a House or a Provincial Assembly;

(c) appointing Election Tribunals;

(d) the holding of general elections to the National Assembly'

irovincial RssemUtiei and the local governments; and

(e) such other functions as may be specified by an Act of Majlis-e-

Shoora (Parliament):

Provided that till such time as the members of the Commission
are first appointed in accordance with the provisions of

za The Gazette of Pakistan, Extraordinary, Part I, 29 February 2012'
zs The Gazette of Pakistan, Extraordinary, Part I, 10 June 2016'

2q
(4)
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paragraph (b) of clause (2) of Article 219 pursuant to the
Constitution (Eighteenth Amendment) Act, 2010, and enter upon
their office, the Commissioner shall remain charged with the
dutieS enumerated in paragraphs (a), (b) and (cJ of thls Article.,

39. Article 219(e) of the constifution envisages, and the Elections Act
legislates by placing, additional responsibilities on the ECp. In the case of
workers' Partg Pakistan u Federation of pakisfanoo this court held that, ,Bg

conferring such responsibititg on the Election commission, the constitution
ensures tlrat atl actiuities both pior, on and. subsequent to Election Dag, that
are carried out in anticipation thereof, adhere to stand-ards of justness and.

fairness, are honest, in accordance with law and. freeJrom comtpt practices.,

The law under consideration in the workers' partg pakisfan's case was

ROPA, the predecessor of the Elections Act. This Court had held that:
The ,Parliament has framed different laws to effectuate the
above constitutional provision and to regulate elections to the
National and Provincial Assemblies. ROPA reiterates and
further vests the Election Commission with the responsibilities
and powers to, inter alia, regalate and check intra-party affairs
and actions taken by candidates and parties in anticipation of
and on Election Day, resolve a-11 election disputes, declare the
electi'on void and to award punishments for violaiing relevant
electibn laws, In appreciation of the aiduousness of its task,
section 5(2) of ROPA further empowers the Election
Commission to "require anA person or autttorttg b p,erform such
functions or rend.ei such a,JsLrance for the pulposZ" oy tnt" e"t
as...it mag direcf'. The Election Commission ffi&y, under
section 103(c) of ROPA also "lssue such instructions and
exercise such pouers, and make such ionsequential orders, as
mag in its opinion, be necessary for ensuring that an election is
conducted honestlg, justlg and fairtg, and in accord.dnce with the
prouisions of this Act and the rules,'. Article Z2O of the
Constitution also directs the Federal and provincial machinery
to as6ist the Election Commission in fulfiliing :ts constitutional
responsibilities. The law, therefore, entrusts the Election
Commission with exclusive, broad and extensive powers to
attend to all issues related directly and ancillary to the eiection
process.'

ECP acted in accordance with law

40. It is clear from the record that ECP did not act cbntrary to the law
and did not act arbitrarily. The ECP persistentiy and repeatedly called for
the holding of intra-party elections in the PTI. Initially the pretext of the
prevaience of the Covid-19 virus was used for not having held elections,

and a year's extension was sought from the ECP. The ;ECp extended the

30 PLD 2OI2 Supreme Court 681.
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period which too expired but still intra-party elections were not held. The

ECP gave repeated opportunities for intra-party elections to be held but to
no avail, as a result of which the ECP issued a show cause notice but this

too was not taken seriously. ECP then passed an order and directed that

intra-party elections be held in the PTI, in response to which, and for no

justifiable reason, the direction was challenged before the Lahore High

Court. And, when a favourable result could not be obtained the Peshawar

High Court was approached. Those at the heim of a-ffairs of the PTI

disregarded the law, the directions of the ECP calling upon them to comply

with the law and repeatedly liled petitions/appeal first before one High

Court then before another High Court.

Artlcle 17 of the Constitution and the Elections Abt

41. The main thrust of the submissions of the learned Mr. Ali Zafar was

to rely upon Article l7(2) of the Constitution to contend that the right to
form a political party is guaranteed and that over the years this Court has

robustly interpreted Article 17 (2) to ensure that a political party can contest

elections under a unified symbol and that any unreasonable restriction

should be considered to be void, Reliance was placed by him upon the case

of Benazir Bhutto u Federation of Pakistan,st a judgment by a twelve-

member Bench of this Court.

42. The learned counsel also disparaged the Elections Act and contended

that its provisions, requiring the holding of intra-party elections and

imposing the penalty of taking away the symbol of the party, contravened

Article 17 of the Constitution and as such was not sustainable in view of

the judgment in the Benazir Bhutto case. However, this was done without
appreciating that the Elections Act was promulgated by a democratically

elected Parliament and also that it was not hurriedly enacted. The draft of

the law was sent to the Standing Committee of the National Assembly, then

debated on the floor of the National Assembly for four days where-after it
was sent to the Senate and thoroughly examined in the Senate's Standing

Committee. A Senator32 of the PTI had suggested that instead of providing

for the holding of intra-party elections every five years, such elections be

3t PLD 1989 Supreme Court 66.
32 Mr. Muhammad Azam Khan Swati.

--8
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held every three years, as was provided in the constitution of the PTI, but

this suggestion was not approved.33

43. It is signilicant that in none of the said five cases, 1'Ior before us, the

constitutionaiity of any provision of the Elections Act was challenged. The

laws of Pakistan enacted by Parliament must be abided by, including by

Judges of the superior courts, whose oath of office also requires adherence

therewith. Unless a law, or any provision thereof, is challenged and is found

to contravene the Constitution and declared unconstitutional, it must be

given effect to. The Elections Act became law on 2 october 2077 and during

the last six years no successful challenge has been thrown to it or with

regard to any of its provisions.

Removal from Articlb 17 the provision reouirinE intra'partv elections

44. Article 17 of the Fundamental Rights chapter3a is titled Freedom of

association, and it guarantees to every citizen the right to form political

parties. The learned counsel represenLing the contesting respondents

attached great signihcance to the fact that the constitution (Eighteenth

Amend.ment) Act of 2010 had removed clause (4) requiring intra-party

elections from Article 17 0f the constitution. Therefore, it would be

appropriate to set down the original text of Article 17 and the changes made

thereto:

(1) Orisinal 1973 Text in the Constitution

'(1) Every citizen shall have the right to form associations or

unions, subject to any reaqonable restrictions imposed by law in
the interest of morality or public order.

(2) Every citizen, not being in the service of Pal<istan, shall have

itre rlgit to form or be a member of a political party' Every

politicil party shall account for the source of its funds in
accordance with law.'

(2) After the Constitution (First Amendment) Act, 19743s

'(1) Every citizen shall have the right to form associations or

unions, subject to any reasonable restrictions imppsed by law in
the interest of morality or pubiic order.

:

,. -"rora 
"t "" 

t,*rdt"- **mittee on Law and Justice, 'fhe Electiins Bill, 2017" Report

No.50, Annex C, Clause 208, Page.198.
aa Constitution of the Islamic helublic of Pakistan, Part II, Chapter lt -- - . ,

:s The Gazette of pakistan, Ext.jo.airrr.y, Part II, I May L974, also in PLD 197 4 Cer,lral

Statutes 252.



o
7z

Ciuil Petitbn No. 42 of 2O24

(3)

(2) Every citizen, not being in the service of Pakistan, shall have

ifr. .igftt to form or be a member of a political party, subject.to
uty.J""orr"ble restrictions imposed by law in the interest of the

sovereignty or integrity of Pakistan and such iaw shall provide

that wf,erl the pederal Government declares that any political
party has been formed or is operating in a manner prejudicial to

ihe sovereignty or integrity of Pakistan, the Federal Government
shall, withln fift..tt days of such declaratron, refer the matte.r to

the Supreme Court *iro". decision on such reference shall be

final.

(3) Every political party shall account for the source of its funds

in accordance with law.'

'(1) Every citizen shall have the right to form associations or

unions, subject to any reasonable restrictions imposed by 1aw in
the interestbf sovereignty or integrity of Pakistan, public order or

morality.

(2) Every citizen, not being in the service of Pakistan, shall have

ifre rigfri to form or be a member of a political part5r, subject to

"rry 
.J".o.rtble restrictions imposed by law in the interest of the

sovereignty or integrity of Pakistan and such law shall provide

that where the Federal Government declares that any political
party has been formed or is operating in a manner prejudicial to

ihe sovereignty or integrity of Pakistan, the Federal Government

sha-l1, within fifteen days of such deciaration, refer the matter to
the Supreme Court *irot" decision on such reference shal1 be

final.

(3) Every political party shall account for the source of its funds
in accordance with law.'

:o The Gazette of Pakistan, Extraordinar5r, Part I, 25 November 1975'
37 The Gazette of Pakistan, Extraordinary, Part I, 21 August 2002'

(4) After the Lesa,l Framework Order' 200237

'(1) Every citizen shalt have the right to form associations or

unions, subject to any reasonable restrictions imposed by law in

the interest of morality or public order.

(2) Every citizen, not being in the service of Pakistan, shall have

ifre righi to form or be a member of a political party, subject to

"rry 
,L"orr"ble restrictions imposed by law in the interest of the

soiereignt5r or integrity of Pakistan or public order and such law
shall piovide that where the Federal Government declares that

^ty 
politi"*l party has been formed or is operating in a manner

p..ilrai"i.t to ttre sovereignty or integrity of Pakistan or public

oralr, the Federal Government shall, within fifteen days of such

declaration, refer the matter to the Supreme Court whose

decision on such reference shall be final:

Provided that no political party shall promote sectarian, ethnic'
regional hatred oi animoJity, or be titled or constituted as a
militant group or section.
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(3) Every poliLical party shall account for the source of its funds
in accordance with law.

(4) Every political party shall, subject to law, hol.d intra-part5r
elections to elect its office-bearers ahd part5r leaders.'

(5) After the Constitution (Eighteenth Amendment] Act,2g1pt8

'(1) Every citizen shall have the right to form asisociations or
unions, subject to any reasonable restrictions imposed by law in
the interest of sovereignty or integrity of Pakistan, public order or
morality.

(2) Every citizen, not being in the service of Pakistem, shall have
the right to form or be a member of a political party, subject to
any reasonable restrictions imposed by law in the interest of the
sovereignt5r or integrity of Pakistan and such law sha1l provide
that where the Federal Government declares that any political
party has been formed or is operating in a manner prejudicial to
the sovereignty or integrity of Pakistan, the Federal Covernment
shall, within fifteen days of such declaration, refer the matter to
the Supreme Court whose decision on such reference shail be
final.

(3) Every political party shall account for the
in accordance with law.'

45. The submission that, because clause (4) of Article 17 was removed by

the Constitption (Eighteenth Amendment) Act, 2010 intra.party elections is

no longer a requirement, is fallacious. This spurior,rs contention, if
accepted, may lead to devastating consequences. The same amendment to

the Constitution had aLso removed the proviso to clause (2) of Article 17,

which also proscribed advocating 'hatred or animositgr, therefore, if the

same obtuse reasoning is applied then a political party can now advocate

hatred and, animosity. Let us further assume that there was a provision in

the Constitution requiring that election symbols be provided to political

parties and a constitutional amendment did away with this requirement

but incorporated it in legislation. The change would lnot mean that a
political party was no longer entitted to an election s3zmbo1. Article 17 of the

Constitution also does not specifically mention the holdilg of elections' On

the basis of the same flawed reasoning it
no requirement to hold elections in the

source of its funds

could be contended that there was

country. Howevel, there can be no

doubt that elections must always be held and it is the Fiundamental Right
l

of every citizen, who fulfills the stipulated criteria, to be able to contest

elections and to vote. l

es The Gazette of Pakistan, Extraordinary, Part I, 20 Aprii 2010.
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The Benazir Bhutto Case

46. The learned counsel on both sides relied upon the Benazir Bhutto

case in support of their respective contentions. Therefore, it would be

appropriate to consider the background and facts of the Benazir Bhutto

case and examine what was decided therein. Ms. Benazir Bhutto was the

co-chairperson of the Pakistan Peoples Party and had filed a constitution

petition in this Court under Article 184(3) of the Constitution challenging

the provisions of section 21(1)(b) of the Representation of the People Act,

1976 ('ROPA') to the extent that it had been changed by providing that

election symbols shall be separately given to each candidate and not to
political parties, The petitioner also sought a direction that the respondents

be directed to hold general elections on part5l basis. It was correctly

contended that the said changes to the liaw were in conflict with Article 17

of the Constitution.

47 . The said section 21 of ROPA had been amended through Ordinances

No. II and VIII of 1985, promulgated by General Muhammad Zia-ul-Haq,

which amendments had disabled political parties from obtaining a common

election symbol for their candidates, which meant that general elections

would be on non-party basis.

48. Section 2L of ROPA, as originally enacted by the elected

representatives of the people, and the subsequent amendments made to it
by an individual, are reproduced hereunder:

(1) Section 21 in the Representation of People Act, 1976:

Contested elections and allocation of symbols.- (1) If there
are more contesting caldidates than one in respect of any
constituency, the Returning Officer shall-

(a) allocate, subject to any direction of the Commission, one
of the prescribed symbols to each contesting candidate;
and in so doing shall, so far as possible, have regard for
any preference indicated by the candidate at the time of
filing his nomination papers;

(b) publish in such manner as the Commission may direct
the names of contesting candidates arranged in the Urdu
alphabetical order with English transliteration thereof
below the name of each contesting candidate, specifying
against each the symbol allocated to him; and

(c) give public notice of the poll.
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(4) The Commission shall not
the expiry of the period of three
(3).

-gt

(2) 
. 
The _ Returning Officer shati arrange

prominently at each polling station the name ind
each contesting candidate.

(3). .. A.contesting candidate may, within three days of thepublication of the list of contesting candidates alon"g*ith th.
symbols fiie an appeal to the Cornriission against the- decision
rcg-arding the allocation of a symbol to him" by the Returning
Officer: and the decision of the Commission orrsuch * 

"pp.rTshall be final.

to exhibit
symbois of

entertain any appeal filed after
days referred to in subsection

(2)

(s)

(1) If there are more contesting candidates than one in respect
of a constituency, the Returning Officer sha-ll-

(a) prepare a list of contesting candidates in which their
names shail be arranged in the alphabetical order of the
Urdu language;

(b) allocate one of the prescribed symbols seriatim to each of
the contesting candidates according to their names
arranged in alphabetical order; and

(c) give public notice of the poll.

(1) If there are more contesting candidates than one in respect
of a constituency, the Returning Officer shall_

(a) prepare a list of contesting cand.idates in which their
names shall be arranged in the alphabetical order of the
Urdu language;

(b) allocate one of the prescribed symbols to each contesting
candidate by drawing of lots; and

(c) give public notice of the poll.,

49. Through the amendments made in section 2t, bylordinances No. II
and VIII of 1985, General Muhammad Zia_-ul-Haq had sought to
delegitimize political parties and render them ineffective,and meaningless.
It was no one's case that the Elections Act or any of its provisions were
enacted for a similar purpose or to achieve the same resuXt.
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50. The case before us is comptetely different, both on facts and on the
law, from the Benazir Bhutto case. First of all the law under consideration is
the Elections Act which was promulgated by a democratically elected
Parliament; in contrast the offending amendments made to RopA were
made by an individual. Second, the Elections Act recognizes the importance
of political parties and requires that general elections be held on party
basis. Third, the Elections Act seeks to strengthen political parties and
mandates that intra-party elections must be held in every political party.
Fourth, to ensure that political parties are and remain democratic their
members must be given an equal opportunity to aspire to its political
offices. Fifth, if a political party does not periodically hold intra-part5r
elections the consequences for not holding them are mentioned therein,
which is the part5r not being eligible to get its election symbol. we are in
complete agreement with the judgment in the Benazir Bhutto case. And, by
relying upon the same reasoning, as employed therein, the significance of
intra-party elections is also established.

51. As a consequence of not holding intra-party elections in pTI it became
ineligible to be allocated an election symbol. The sole responsibility for
which lies on those running the affairs of the prl, who d.id not want
democracy in the party. They unilaterally and arbitrarily took over a
political parg in utter disregard of the eight hundred and fifty thousand
stated members of the PTL Because of their actions and by negating the
very fundamentals of democracy, that is, not holding elections, the party
suffered and was rendered ineligible to receive its election symboi. A
political party must never be d"eprived of its election symbol for some minor
violation, but forsaking intra-party elections is a major violation of the law,
and of the constitution. Those in charge of the prl were adamant not to
hold intra-part5z elections and their intransigence arone deprived the prl of
its s5rmbol. If intra-party elections had been held, all benefits mentioned in
the Elections Act would accrue, including the party getting its symbols.

-3*-
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Importance of intra-partv elections
52. The signif,rcance of intra-party elections, referred as
(primaries), has been continuously articulated for more
the United States:

4*

primary elections

than a century in

The Supreme Court of Nebraska held that:

'[Primaries are] a means to an end. It is a part of the erection
machinery by which is determined who sha_Il be permitted to
have their narnes appear on the official election barot as
candidates for public office. To say that the voters are free to
exercise the elective franchise at a general election for
nominees, in the choice of which unwarranted restrictions and
hindrances were interposed, would be a holiow mockery. The
right to freely choose candidates for public office is as valuable
as the right to vote for them after they are chosen. Both these
rights a-re safegua_rded by the constitutional guaranty of
freedom in the exercise of the elective franchise.,3e

53. The supreme courts of a number of other states of the United states
have elaborated further on the importance of primaries (intra-party
eiections).

'If there be fraud in the primary election, which is the very root
from which the whole system of regulation springs, it is vain to
regulate the conduct of general elections, for the fraud by
which the nominee at the primary election is chosen enters into
and is an ineradicable constituent in the result. However, fair
the general election may be, if at that election men have no
choice but to vote for candidates who have been nominated by
fraudulent practices at primaries, or else to desert their party,
which would be in most instances but to throw away their
votes without achieving any good result, the effect of the
election must be the consummation of a fraud and the defeat of
the will of the people, for "of thorns men do not gather figs, nor
of a bramble bush gather they grapes,,,.ao

A similar principle echoed in the Supreme Cou:t of pennsylvania:

The importance of the relation of the primary to the general
elections must be apparent. Primary elections and nominating
conventions have now become a part of one great political
system, and are welded and united into it so firn:rly as to be
difficult of separation. The law is as much an election law when
it strikes at the fraud in the primary election as when it arrests
the fraudulent ballot just as it is ready to be dropped into the
box at the general election.'al

3s State u. Drexel,74 Neb. 776, IOS N. W. 174 (1905).
ao Commonutealth u. Willcox. 111 Va. 849 at 860, 69 S. E. tO2Z at 1031 (191f ).at Leonard u. Commonu.tealth, 772 pa. 607, 4 AtI. 22O.
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54. In the United Kingdom, to our und.erstanding, there is no specific law
mandating intra-part5r elections but it could not be contemplated that a

political party would not hold such elections. In 2022 Mr. Boris Johnson of
the conservative Party resigned from his position as prime Minister, but did
not appoint his own successor. His successor Ms. Elizabeth rruss defeated

Mr. Rishi Sunak in the Conservative party leadership election on 5

September 2022. However, she too resigned and Mr. Rishi Sunak was

elected unopposed. we agree that the right to freelg choose candid.ates for
partg office is as ualuable ight crs the ight to uote for them after theg are

chosen.a2

The Impuened Judgment

55. The impugned judgment'found that the ECP had the jurisdiction in the

matter then in such circumstances this court has no mandate to interfere in
the said findings. a3 Nonetheless, the learned Judges proceeded to interfere,

and then contradicted themselves by holding that the ECP's order dated 22

December 2O23 was 'illegal, without any lawful authoritg and of no legal

effect. The basis of the impugned judgment, according to the learned
Judges, is that the law only mandates that the certificafe (mentioned in
section 209 of the Elections Act) with regard to the holding of intra-party
elections has be produced, and section 215(5) only envisages the issuance
of a notice and of providing a hearing. With respect, the learned Judges
disregarded section 209(1), which stipulates that 'a politicat partg shall
withtn seuen dags from completion of the intra-party elections submit a
certificate...' [emphasis is added]. section 209 is premised on the holding of
intra-party elections. we can also not bring ourselves to agree with the
learned Judges Lhat, 'secfion 209 onlg d.eals with the submissions of
document and in no manner authorizes the ECp to question or ad.jud.icate

upon the ualiditg of Intra Party ELection.' The provision of a piece of paper -
t}:e certificate - that intra-party elections were held, even when they are not
held, would be fraudulent.

56. The matter before the High Court was not with regard to the
provision of a piece of paper, that is, t]ne certificafe, but whether elections
had been held in PTL If, intra-part5r elections were not held, the provision of

a2 Commonunalth u. Wiltcox. 111Va.849 at 860,69 S. E. tO27 at 1031 (1911).
a3 Para. 10 of the Impugned Judgment passed in writ petition No.6r73-p/2023.

:3B
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a self-serving certificate, stating that elections were held, would be of no
consequence, and would aiso be fraudulent.

57. The impugned judgment had arso disregarded the decision of the
Lahore High court in wP 2gz/2024, and did not await for the decision in
the appeal which was preferred against it, that is, ICA 22g2/2O2a. The
impugned judgment did not mention wp g117r/2o2g, filed in the Lahore
High court, which was pending adjudication before a five-member Bench.
The iearned Judges of the peshawar High court also disregarded the
principies enunciated in section 10 of the code of civil procedure, 190g
and the decision of the supreme court in the satahud.din Tirmizi case.

58. It is also not understandable why the peshawar High court in wp
57gr/202i had directed the petitioners therein to 'cippear before the
Election commission of pakistarr' when just twenty days later the same
Court heid that the ECp could not do anything under the iaw.

Concluslon

59. The aforesaid are the reasons why the impugnecl order d.ated 10

January 2024 and the detailed judgment of the peshawar High court
passed in writ Petition No, 6173-P/2023 were set aside arrd the order dated
22 December 2023 of the Election commission of pakistan was upheld.

Islamabad
25.O1.2024
(Farrukh,/ M. Tauieefl

Chief Justice

Judge

Judge

Approved for Reporting
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ORDER

QaziFaez Isa, CJ. The Election Commission of Pakistan ('ECP) had issued

a notice on 24 May 2021 to Pakistan Tehreek-e-Insaf ('PTI) to hold intra
party elections, which was followed by a show cause notice stating that
section 208 of Elections Act, 2077 ('the Act) mandates that intra party

eiections in PTI must be held and it had been five years since the last one

was held, and ECP stipulated the consequences, mentioned in the Act,

which would follow if elections were not held. PTI did not dispute that

etections had not been held but submitted that because of Covid-l9 the

time for holding its intra party elections may be extended by one year. Time

vras granted and PTI was directed to hold intra party elections no later than

13 June 2022 and, told that 'no further ertensioft will be granted'.

2. Intra part5r elections are stated to have been conducted by PTI on 8
June 2022, however, the ECP uide its order dated 13 September 2023 held

that PTI iaad'failed to hold transparent, just and fair intra partA elections'

and that, instead of invoking the provisions of section 215(5) of the Act, 'a
lenient uiew has been taken with direction to the respondent party to hold its
intra partg elections strictly in accordance with tlrc preuailing partg

constitution, within twentA dags positiuelg' failing which il 'would be

ineligible to obtain an election sgmbol for elections.'PTI assailed ECP's order

before the Lahore High Court ('LHC) in Writ Petition No.81l7tl2}23,
which was initially heard by a Single Judge, but on PTI's request lor
constitution of a Full Bench it was listed for hearing before a five-member

Bench together with WP No. 332/2023. While both these petitions were

pending adjudication before the LHC, PTI contended that it had conducted

its intra party elections on 2 December 2023, but it did not withdraw WP

No.81771/2023.

3. A number of complaints were received by ECP alleging that intra
party elections were not held in PTI and the ECP issued notice to PTI, upon
receipt whereof WP No. 5791 12023 was filed before the Peshawar High

Court ('PHC), and an ad interim order was obtained against the ECP that it
should not pass a final order till the determination of WP No. 579112023.

Subsequently, WP No. 5791/2023 was disposed of by the PHC by directing
the ECP to decide the matter by 22 December 2023. The ECP passed order
dated 22 December 2023 in which it held that PTI had not complied with

w
#
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the directions issuecl by the ECp, and had failed to hord intra party
elections in accordance with prl's constitution, the Act and the Election
Rules,2017 with the consequence that section 21s(s) of the Act would be
attracted pursuant to which prl was 'd"eclared" tnerigibte to obtain the
Election Sgmbol'which it had applied for.

4' The order of ECp dated 22 December 2023 u.as assailed before the
PHC in wP No' 6173-P/2023, which was arowed urcie short order dated 10
January 2024, detailed reasons whereof were given subsequenily.

5. Two representatives of prl had fited another writ petition in the LHC
bearing No,287/2024 against the ECp which was disposed of by rearned
single Judge uide ord,er dated 3 January 2o24, hording that the prayer
sought therein could only be granted if section 21s(s) of the Act was
declared ultrauires the constitution but since the sarne was not challenged
the relief sought could not be granted. It was also mentioned. that a petition
was pending in the PHc. An intra-court appeal was fired against the order
of the learned single Judge, however, a Divisionar Bench of the LHC upheld
the order of the learned Single Judge.

6. WP No. 81171/2028 and,33212023 remain pending in LHC. Wp No.
6173-P/2o23 filed in the pHC did not discrose that wF No. 81171/2023
was pending adjudication before a five-member Bench of the LHC, even
though it pertained. to the very same matter, that is, the holding of intra
party elections in PrI: wp No. 6lz3-p/2023, filed before the pHC, was not
maintainable because the same issue, of intra party elections, had airead.y
been assailed by PTI before the LHC. If two and more courts have
concurrent jurisdiction, while a petitioner may elect to avail of his remedy
before either court, but having chosen a particular court,the same dispute
cannot then be taken to the other court.

7. ECP has been calling upon prl to hold its intra party elections since
24 May 2o2l; at that time the pfl was in the Federar Corr..rlrn".rt and in
some provinces. Therefore, it cannot be stated that ECp was victimizing
PTI. Nonetheless, we wanted to satisfy ourserves that the ECp had not acted
mata fid.e or for ulterior reasons or that prl was discrirhinated against. It
transpired that ECP had passed orders against thirteen other registered
poiitica-l parties which were far more severe than tlee order passed against
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PTI; one such case, of A11 Pakistan Muslim League, came before this court
on 12 January 2024 and the order of the ECp, delisting the said political
party, was upheld.

8' ECP wanted to ensure that PTI holds intra part5r elections. The mere
production of a certificate stating that such elections were held would not
suffice to establish that intra party elections had been held rvhen a
challenge was thrown to such an assertion. Nor, in our opinion, should
ECP concern itself with minor irregularities in the holding of a potitical
party's elections. However, in the instant case not even prima facie evidence

was produced to show that a semblance of elections had been held.

Fourteen PTI members, with stated credentials, had complained to ECp

that elections had not been held. These complaints were brushed aside in
the writ petition by simply asserting that they were not members of pTI and
thus not entitled to contest elections, but this bare denial was insufficient,
particularly when they had credibly established their long association with
PTI. And, if any member of a political party is expelled it must be done in
accordance with section 205 of the Act, but no evidence in this regard was

forthcoming.

9. Democracy founded Pakistan, a fundamental aspect of which is the

ability to put oneself forward as a candidate and to be able to vote, both
within a political party and in general elections. Anything less would give

rise to authoritarianism which may lead to dictatorship.

10. The ECP is a constitutional body and amongst its duties are those

mentioned in the constitution of the Islamic Republic of pakistan ('the
Constitution'), Article 279(el of which stipulates that ECp must also

undertake such functions as prescribed by law, which would. include those

mentioned in the Act. section 208 of the Act mandates that political parties

must hold intra party elections periodically, and that a period not exceeding

five years elapse within two elections. It further stipulates that every

member of a political party 'be prouided taith an equal opportunitg of
contesting election for ang political partg office.' Members of prl were not
provided nomination papers when they went to get them nor were any intra
party elections held. Incidentally, the notice issued by the prl secretariat
stated that the elections were to be held in peshawar but did not mention
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the venue, and then the venue was

adjacent to Peshawar.

shifted to Chamkani,, which is

_g&

a village

11. Neither before the LHC nor before the pHC any provision of the Act,
including section 215(5), was challenged. The observathn of the learned
Judges that the provision of the raw was absurd" was uncalled for,
particularly when no provision thereof was declared :o be unconstitutional.
Surprisingly, no declaration was sought, nor given, thai intra party
elections were held in PTI, let a-lone that the sanne were lield in accord.ance
with the law. If it had been established that elections had been held then
ECP would have to justiff if any legal benefit,to such a political party was
being withheld, but if intra party elections were not held the benefits
accruing pursuant to the holding of elections could not bd claimed.

t2. we also do not agree with the learned Judges that the ECp did not
have'any jurisdiction to question or ad.judicate the Intra partg Elections of a
political partg.' If such an interpretation is accepted it'would. render ali
provisions in the Act requiring the holding of intra party elections illusory
and of no consequence and be redundant.

13' Therefore, for the aforesaid and detailed reasons to follow, this
petition is converted into an appeal and allorved by setting aside the
impugned order and judgment of the pHC, passed in wp No. 6rr3-p/2023;
resultantly, the order of the ECp dated 22 December 2023 is upheld.

sd/-
Chief Justice

.

sd/-
Judge

Islamabad
13.O7.2024
(Farn:kh)

Approved for Reporting

.sd/-
r.Iudge


